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CaseNo.20090786-CA
IN THE

UTAH COURT OF APPEALS
State of Utah,
Plaintiff/ Appellee,
vs.

Kenneth Rajo,
Defendant/ Appellant.

Brief of Appellee
STATEMENT OF JURISDICTION
Defendant appeals from a conviction for driving under the influence of
alcohol, a third degree felony. This Court has jurisdiction under Utah Code Ann.
§ 78A-4-103(2)(e) (West 2009).
STATEMENT OF THE ISSUE
Did the trial court correctly classify Defendant's Utah DUI conviction as a
felony, where Defendant had been convicted of two California DUI offenses within
the preceding ten years?
Standard of Review. Because this question requires interpretation of both
Utah and California law, review is for correctness. State v. Wallace, 2005 UT App
434, Tf 7,124 P.3d 259 ('The correct interpretation of a statute is a question of law
and is reviewed for correctness/') (internal quotation marks and citation
omitted), ajfd, 2006 UT 86,150 P.3d 540.

CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
The following relevant statutes are included in Addendum A:
Utah Code Ann. § 41-6a-501 (West Supp. 2006);
Utah Code Ann. § 41-6a-502 (West Supp. 2006);
Utah Code Ann. § 41~6a-503 (West Supp. 2006);
Cal. Vehicle Code § 23152 (West 1995).
STATEMENT OF THE FACTS AND CASE
Defendant was convicted of driving under the influence of alcohol in
California on September 22,1999 and on June 29, 2004. R34. On April 21, 2007,
Defendant "drove a motor vehicle [in Utah] at a time when [his] blood/alcohol level
exceeded 0.08 [percent]/' R2, 92.
Based on the Utah offense, Defendant was charged by information with
driving while under the influence of alcohol (with prior convictions), a third degree
felony, and speeding, a class C misdemeanor, and bound over on both charges. Rl2,21. Defendant moved to dismiss the DUI offense's felony classification, arguing
that his prior California convictions did not meet the requirements of Utah law.
R52. The trial court denied his motion. R70, 79.
Defendant then entered a Sery plea, pleading guilty to the felony DUI, but
reserving the right to appeal the denial of his motion. R94. In exchange, the
prosecutor agreed to dismiss the speeding charge and to dismiss a second case

2

charging another third degree felony DUI offense and various misdemeanors. See
R94; see also R97.
SUMMARY OF ARGUMENT
Under Utah Code Ann. § 41-6a-503, a defendant's conviction for driving
under the influence of alcohol can be enhanced to a felony if the conviction or the
offense is within ten years of two or more prior convictions as defined by Utah Code
Ann. § 41-6a-501. That section defines ''convictions" to include convictions for
violations of the laws of another state which would constitute a violation of Utah
Code Ann. § 41~6a-502. A person violates section 41-6a-502 by driving a vehicle
when the person has a blood alcohol concentration (BAC) of .08 grams per 100
millileters or more or by driving when a subsequent chemical test shows that the
person's BAC is .08 grams or more.
On September 22, 1999, Defendant was convicted of violating subsection
23152(b) of the California Vehicle Code. On June 29, 2004, Defendant was again
convicted of violating that subsection.
Section 23152(b) of the California Vehicle Code makes it unlawful for a person
to drive with a BAC of .08 grams or more. Under that section, it is a rebuttable
presumption that the person had a BAC of .08 grams or more at the time of driving
if, during the three-hour period following the person's driving, a chemical test
shows a BAC of .08 grams or more.
3

A violation of subsection 23152(b) would constitute a violation of Utah Code
Ann. § 41-6a-502. It is a violation of Utah law, just as it is a violation of California
law, to drive with a BAC of .08. In California, a chemical test taken within three
hours of driving that shows a BAC of .08 grams or more raises a rebuttable
presumption that a person was driving with a BAC of .08 grams or more, thereby
violating California DUI laws. In Utah, a chemical test taken at a time subsequent to
driving that shows a BAC of .08 grams or more is direct proof of a DUI violation.
Thus, a violation of section 23152(b) of the California Vehicle Code would
necessarily be a violation of section 41-6a-502 of the Utah Code.
Because the violations of section 23152(b) would be violations of Utah's DUI
laws, the trial court properly used the violations to enhance Defendant's Utah DUI
conviction to a felony.

4

ARGUMENT
DEFENDANT'S UTAH DUI CONVICTION WAS CORRECTLY
CLASSIFIED AS A FELONY BECAUSE DEFENDANT HAD TWO
PRIOR CALIFORNIA DUI CONVICTIONS THAT WOULD
HAVE CONSTITUTED VIOLATIONS OF UTAH CODE ANN.
§ 41-6a-502
Defendant claims that the trial court erred when it entered his conviction for
driving under the influence of alcohol as a felony. See Br. Appellant at 9. He claims
that his California convictions might not have constituted violations of Utah Code
Ann. § 41-6a-502 and therefore were not convictions that could lawfully be used to
make his subsequent Utah DUI offense a felony. See id. He bases this argument on
his contention that "the California DUI statute is broader than the Utah statute/' Id.
Defendant cannot prevail on this claim, because the California convictions would, in
fact, have constituted violations of Utah Code Ann. § 41-6a-502. The California
convictions were for violations of Cal. Vehicle Code § 23152(b) which is narrower,
not broader, than Utah Code Ann. § 41-6a-502.
Relevant law. Under Utah law, "[a] person may not operate or be in actual
physical control of a vehicle within this state if" that person
(a) has sufficient alcohol in the person's body that a subsequent
chemical test shows that the person has a blood or breath alcohol
concentration of .08 grams or greater at the time of the test;
(b) is under the influence of alcohol, any drug, or the combined
influence of alcohol and any drug to a degree that renders the person
incapable of safely operating a vehicle; or
(c) has a blood or breath alcohol concentration of .08 grams or
greater at the time of operation or actual physical control.
5

Utah Code Ann. § 41-6a-502(l) (West Supp. 2005). A violation of this section is a
third degree felony if "the person has two or more prior convictions as defined in
Subsection 41-6a-501(2), each of which is within ten years of ... the current
conviction under Section 41-6a-502" or "the commission of the offense upon which
the current conviction is based." Utah Code Ann. § 41-6a-503(2)(b). Section 41-6a~
501 defines a "conviction" as "any conviction for a violation of ... statutes or
ordinances previously in effect in this state or in effect in any other state ... which
would constitute a violation of Section 41-6a-502 ...." Utah Code Ann. § 41-6a501(2)(a)(viii) (West Supp. 2005).
Section 23152 of the California Vehicle Code sets forth a number of
circumstances under which a person who has used alcohol or drugs may not legally
drive a vehicle.1 Under subsection 23152(b) "[i]t is unlawful for any person who
has 0.08 percent or more, by weight, of alcohol in his or her blood to drive a
vehicle." Under the same subsection, "it is a rebuttable presumption that the person

1

Section 23152 was apparently amended in 1995 and then not amended again
until 2006. Defendant's 1999 conviction was based on a January 11,1999 offense.
See R39. His 2004 conviction was apparently based on a July 24, 2000 offense. See
R46. The version of the code applicable at the time of Defendant's offenses and
convictions is attached in Addendum A.
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had 0.08 percent or more, by weight, of alcohol in his or her blood at the time of
driving the vehicle if the person had 0.08 percent or more, by weight, of alcohol in
his or her blood at the time of the performance of a chemical test within three hours
after the driving/7 Id.
Analysis. Defendant pled guilty to driving in Utah under the influence of
alcohol on or about April 21,2007. R92. He was convicted of a felony offense based
on his September 1999 and June 2004 California DUI convictions. See R99; see also
R35-39,40-47 (certified copies of prior convictions) (reproduced in Addendum B). He
does not argue that he should not have been convicted of the Utah offense. See Br.
Appellant at 9-17. Rather, he argues that the offense should not have been classified
as a felony, because his California offenses might not have been DUIs under Utah
law. See id. Thus, Defendant claims that his California offenses cannot be used to
enhance his current conviction.
In support of his claim, Defendant correctly notes that under California law a
person can be convicted of a DUI offense for driving while addicted. See Br.
Appellant at 15; see also Cal. Vehicle Code § 23152(c). He also correctly notes that
Utah's statute has no similar proscription. See Utah Code Ann. § 41-6a-502. And
Defendant correctly observes that under California law a person can be convicted
for driving a commercial vehicle with a BAC of .04 grams or more. See Br. Appellant
at 15 (citing Cal. Vehicle Code § 23152(d)). He also correctly observes that Utah's
7

statute has no similar proscription. See Utah Code Ann. § 41-6a-502. As Defendant
contends, in some circumstances California DUI law may therefore be broader than
Utah law.
But here, Defendant was not convicted under section 23152(c) or section
23152(d). Rather, both of his California convictions clearly state that he was
convicted under section 23152(b). See R35, 41. The relevant question therefore is
whether a violation of section 23152(b) would have been a violation of Utah's DUI
law. This is a question of statutory interpretation, reviewable for correctness. See
State v. Wallace, 2005 UT App 434, f 7,124 P.3d 259, ajfd, 2006 UT 86,150 P.3d 540.
This Court's "primary goal in interpreting statutes is to give effect to the legislative
intent, as evidenced by the plain language, in light of the purpose the statute was
meant to achieve/' State v. Burns, 2000 UT 56, \ 25,4 P.3d 795. "[Statutory term[s]
should be interpreted and applied according to [their] usually accepted meaning,
where the ordinary meaning of the term[s] results in an application that is neither
unreasonably confused, inoperable, nor in blatant contradiction of the express
purpose of the statute." State v. Coonce, 2001 UT App 355, f 9,36 P.3d 533 (citations
and internal quotation marks omitted).
California's section 23152(b) proscribes driving while having a BAC of .08
grams or more. See Cal. Vehicle Code § 23152(b). And under that section, a
rebuttable presumption exists that the person had a BAC of .08 grams or more when
8

driving if the person has a BAC of .08 grams or more at the time of a chemical test
conducted "within three hours of driving." See id.
Utah law also proscribes driving with a BAC of .08 grams or more. See Utah
Code Ann. § 41-6a-502(l)(c). However, unlike California law, Utah law proscribes
driving if a person has a BAC of .08 grams or greater at the time of "a subsequent
chemical test/7 whether conducted within three hours after driving or within a
longer period after driving. Utah Code Ann. § 41-6a-502(l)(a).
Consequently, Utah's law provides for proof of a DUI offense in more, not
fewer, circumstances than California law does. As stated, in Utah, a subsequent
chemical test showing a BAC of .08 grams or greater is proof of a DUI offense. In
California, the subsequent test provides only a rebuttable presumption that a DUI
offense has occurred. Thus, some behavior that may constitute a DUI under Utah's
statute may not constitute a violation of California's DUI law. But all violations of
California Vehicle Code § 23152(b) would constitute violations of Utah Code Ann.
§ 41-6a-502(a) or (c).

Hence, all convictions under California Vehicle Code

§ 23152(b) may serve as prior "convictions" under Utah Code Ann. § 41-6a501(2)(a)(viii) for purposes of DUI felony enhancement under Utah Code Ann. § 416a-503.
In this case, Defendant was convicted of violating California Vehicle Code
section 23152(b) in 1999 and 2000. Moreover, both convictions were within ten years
9

of the commission of the September 2007 offense upon which the current conviction
is based. See Utah Code Ann. § 41-6a-503(2)(b). The trial court therefore properly
used them to enhance Defendant's 2007 Utah DUI to a felony conviction.
CONCLUSION
For the foregoing reasons, the Court should affirm.
Respectfully submitted June /5 , 2010.
MARKL. SHURTLEFF

Utah Attorney General

JAMIM
I A N N E B. INOUYE

Assistant Attorney General
Counfeel for Appellee
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U.C.A. 1953§41-6a-501
West's Utah Code Annotated Currentness
Title 41. Motor Vehicles
Chapter 6A. Traffic Code (Refs & Annos)
Part 5. Driving Under The Influence and Reckless Driving
§ 41-6a-501. Definitions
(1) As used in this part:
(a) "Assessment" means an in-depth clinical interview with a licensed mental health therapist:
(i) used to determine if a person is in need of:
(A) substance abuse treatment that is obtained at a substance abuse program;
(B) an educational series; or
(C) a combination of Subsections (l)(a)(i)(A) and (B); and
(ii) that is approved by the Board of Substance Abuse and Mental Health in accordance with Section 62A-15-105.
(b) "Educational series" means an educational series obtained at a substance abuse program that is approved by the
Board of Substance Abuse and Mental Health in accordance with Section 62A-15-105.
(c) "Negligence" means simple negligence, the failure to exercise that degree of care that an ordinarily reasonable
and prudent person exercises under like or similar circumstances.
(d) "Screening" means a preliminary appraisal of a person:
(i) used to determine if the person is in need of:
(A) an assessment; or
(B) an educational series; and
(ii) that is approved by the Board of Substance Abuse and Mental Health in accordance with Section 62A-15-1Q5.
(e) "Serious bodily injury" means bodily injury that creates or causes:
(i) serious permanent disfigurement;
(ii) protracted loss or impairment of the function of any bodily member or organ; or
(iii) a substantial risk of death.
(f) "Substance abuse treatment" means treatment obtained at a substance abuse program that is approved by the
Board of Substance Abuse and Mental Health in accordance with Section 62A-15-105.
(g) "Substance abuse treatment program" means a state licensed substance abuse program.
(h)(i) "Vehicle" or "motor vehicle" means a vehicle or motor vehicle as defined in Section 41-6a-102: and
(ii) "Vehicle" or "motor vehicle" includes:
(A) an off-highway vehicle as defined under Section 41-22-2; and
(B) a motorboat as defined in Section 73-18-2.
(2) As used in Section 41-6a-503:
(a) "Conviction" means any conviction for a violation of:
(i) driving under the influence under Section 41-6a-502,
(ii) alcohol, any drug, or a combination of both-related reckless driving under Sections 41-6a-512 and 41-6a-528;
(iii) driving with any measurable controlled substance that is taken illegally in the body under Section 41-6a-517;
(iv) local ordinances similar to Section 4 l-6a-502 or alcohol, any drug, or a combination of both-related reckless
driving adopted in compliance with Section 4l-6a-510:

©2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(v) automobile homicide under Section 76-5-207;
(vi) Subsection 58-37-8(2)(g);
(vii) a violation described in Subsections (2)(a)(i) through (vi), which judgment of conviction is reduced under
Section 76-3-402; or
(viii) statutes or ordinances previously in effect in this state or in effect in any other state, the United States, or any
district, possession, or territory of the United States which would constitute a violation of Section 41-6a-502 or alcohol, any drug, or a combination of both-related reckless driving if committed in this state, including punishments administered under 10 U.S.C. Sec. 815.
(b) A plea of guilty or no contest to a violation described in Subsections (2)(a)(i) through (viii) which plea is held in
abeyance under Title 77, Chapter 2a, Pleas in Abeyance, is the equivalent of a conviction, even if the charge has
been subsequently reduced or dismissed in accordance with the plea in abeyance agreement, for purposes of:
(i) enhancement of penalties under:
(A) this Chapter 6a, Part 5, Driving Under the Influence and Reckless Driving; and
(B) automobile homicide under Section 76-5-207; and
(ii) expungement under Section 77-18-12,
Laws 2005. c. 2, § 57. eff. Feb. 2, 2005.
HISTORICAL AND STATUTORY NOTES
Prior Laws:
Laws 1941, c. 52, §34.
Laws 1949, c. 65, § 1.
Laws 1957, c. 75, § 1.
Laws 1967, c. 88, §2.
Laws 1969, c. 107, §2.
Laws 1977, c. 268, §3.
Laws 1979, c. 243, § 1.
Laws 1981, c. 63, §2.
Laws 1982, c. 46, § 1.
Laws 1983, c. 99, § 13.
Laws 1983, c. 103, § 1.
Laws 1983, c. 183, §33.
Laws 1985, c. 46, § 1.

©2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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U.C.A. 1953 §41-6a-502
West's Utah Code Annotated Currentness
Title 41. Motor Vehicles
Chapter 6A. Traffic Code (Refs & Annos)
Part 5. Driving Under The Influence and Reckless Driving
§ 41-6a-502. Driving under the influence of alcohol, drugs, or a combination of both or with specified or
unsafe blood alcohol concentration
(1) A person may not operate or be in actual physical control of a vehicle within this state if the person:
(a) has sufficient alcohol in the person's body that a subsequent chemical test shows that the person has a blood or
breath alcohol concentration of .08 grams or greater at the time of the test;
(b) is under the influence of alcohol, any drug, or the combined influence of alcohol and any drug to a degree that
renders the person incapable of safely operating a vehicle; or
(c) has a blood or breath alcohol concentration of .08 grams or greater at the time of operation or actual physical
control.
(2) Alcohol concentration in the blood shall be based upon grams of alcohol per 100 milliliters of blood, and alcohol
concentration in the breath shall be based upon grams of alcohol per 210 liters of breath.
(3) A violation of this section includes a violation under a local ordinance similar to this section adopted in compliance with Section 41-6a-510.
Laws 2005, c. 2, § 58, eff. Feb. 2, 2005; Laws 2005, c 91, g 1. eff. July 1 2005.
HISTORICAL AND STATUTORY NOTES
Prior Laws:
Laws 1941, c.52, § 34.
Laws 1949, c.65, §1.
Laws 1957, c.75, §1.
Laws 1967, c 88, § 2.
Laws 1969, c.107, §2.
Laws 1977, c.268, § 3.
Laws 1979, c.243, §1.
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U.C.A. 1953 §41-6a-503
West's Utah Code Annotated Currentness
Title 41. Motor Vehicles
Chapter 6A. Traffic Code (Refs & Annos)
Part 5. Driving Under The Influence and Reckless Driving
§ 41-6a-503. Penalties for driving under the influence violations
(1) A person convicted the first or second time of a violation of Section 41-6a-502 is guilty of a:
(a) class B misdemeanor; or
(b) class A misdemeanor if the person:
(i) has also inflicted bodily injury upon another as a proximate result of having operated the vehicle in a negligent
manner;
(ii) had a passenger under 16 years of age in the vehicle at the time of the offense; or
(iii) was 21 years of age or older and had a passenger under 18 years of age in the vehicle at the time of the offense.
(2) A person convicted of a violation of Section 41-6a-502 is guilty of a third degree felony if:
(a) the person has also inflicted serious bodily injury upon another as a proximate result of having operated the vehicle in a negligent manner;
(b) the conviction under Section 41-6a-502 is within ten years of two or more prior convictions as defined in
Subsection 41-6a-501(2); or
(c) the conviction under Section 4 l-6a-502 is at any time after a conviction of:
(i) automobile homicide under Section 76-5-207 that is committed after July 1, 2001;
(ii) a felony violation of Section 41-6a-502 or a statute previously in effect in this state that would constitute a violation of Section 41-6a-502 that is committed after July 1, 2001; or
(iii) any conviction described in Subsection (2)(c)(i) or (ii) which judgment of conviction is reduced under Section
76-3-402.
Laws 2005. c. 2. § 59. eff. Feb. 2, 2005; Laws 2005, c. 91. $ 2, erf. July L 2005.
HISTORICAL AND STATUTORY NOTES
Laws 2005, c. 91, in subsec. (1) substituted "Section 41 -6a-502" for "Subsections 41-6a-502(l)(a) through (c)"; and
deleted subsec. (3) which prior thereto read:
"(3) A person convicted of a violation of Subsection 41-6a-502(l)(d) is guilty of:
"(a) a class B misdemeanor; or
"(b) a class A misdemeanor if the person has also inflicted bodily injury upon another as a proximate result of having operated the vehicle in a negligent manner."

©2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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West's Ann.Cal.Vehicle Code § 23152
WEST'S ANNOTATED CALIFORNIA CODES
VEHICLE CODE
DIVISION 11. RULES OF THE ROAD
CHAPTER 12. PUBLIC OFFENSES
ARTICLE 2. OFFENSES INVOLVING ALCOHOL AND DRUGS
Copr. (C) West Group 1998. All rights reserved.
§ 23152. Driving under influence; blood alcohol percentage; presumptions
<Text of section operative until receipt of notice specified in subd. (f) of this section>
(a) It is unlawful for any person who is under the influence of any alcoholic beverage or drug, or under the combined influence of any alcoholic beverage and drug, to drive a vehicle.
(b) It is unlawful for any person who has 0.08 percent or more, by weight, of alcohol in his or her blood to drive a
vehicle.
For purposes of this article and Section 34501.16, percent, by weight, of alcohol in a person's blood is based upon
grams of alcohol per 100 milliliters of blood or grams of alcohol per 210 liters of breath.
In any prosecution under this subdivision, it is a rebuttable presumption that the person had 0.08 percent or more, by
weight, of alcohol in his or her blood at the time of driving the vehicle if the person had 0 08 percent or more, by
weight, of alcohol in his or her blood at the time of the performance of a chemical test within three hours after the
driving.
(c) It is unlawful for any person who is addicted to the use of any drug to drive a vehicle. This subdivision shall not
apply to a person who is participating in a narcotic treatment program approved pursuant to Article 3 (commencing
with Section 11875) of Chapter 1 of Part 3 of Division 10.5 of the Health and Safety Code.
(d) It is unlawful for any person who has 0.04 percent or more, by weight, of alcohol in his or her blood to drive a
commercial motor vehicle, as defined in Section 15210.
In any prosecution under this subdivision, it is a rebuttable presumption that the person had 0.04 percent or more, by
weight, of alcohol in his or her blood at the time of driving the vehicle if the person had 0.04 percent or more, by
weight, of alcohol in his or her blood at the time of the performance of a chemical test within three hours after the
driving.
(e) This section shall become operative on January 1, 1992, and shall remain operative until the director determines
that federal regulations adopted pursuant to the Commercial Motor Vehicle Safety Act of 1986 (49 U.S.C. Sec. 2701
et seq ) contained in Section 383.51 or 391.15 of Title 49 of the Code of Federal Regulations do not require the state
to prohibit operation of commercial vehicles when the operator has a concentration of alcohol in his or her blood of
0.04 percent by weight or more.
(f) The director shall submit a notice of the determination under subdivision (e) to the Secretary of State, and this
section shall be repealed upon the receipt of that notice by the Secretary of State.
CREDIT(S)
1998 Electronic Pocket Part Update
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(Added by Stats.1989, c. 1114, § 25, operative Jan. 1, 1992. Amended by Stats.1992, c. 974 (S.B.1600), § 16, eff.
Sept. 28, 1992; Stats. 1995, c. 455 (A.B.I 113), § 31, eff. Sept. 5, 1995.)
REPEAL
<This section is repealed by its own terms upon receipt of a determination notice by the Secretary of State.>
<For text of section operative upon receipt of notice specified in subd. (f) of this section, see § 23152, post>
<Annotative materials under text of § 23152, post, may also relate to this text>
HISTORICAL AND STATUTORY NOTES
9CAP
1992 Legislation
The 1992 amendment, in subd. (a), made nonsubstantive changes; in the second paragraph of subd. (b), substituted
"article and Section 34501.16" for "subdivision, subdivision (d), and Section 34501.1" and "blood is based" for
"blood shall be based"; and, in subd. (c), substituted "11875" for "4350" and "3 of Division 10.5 of the Health and
Safety Code" for "1 of Division 4 of the Welfare and Institutions Code".
1995 Legislation
The 1995 amendment, in subd. (c), substituted "narcotic treatment program" for "methadone maintenance treatment
program".
West's Ann. Cal. Vehicle Code § 23152
CA VEHICLE §23152
END OF DOCUMENT
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SUPERIOR COURT OF CALIFORNIA • COUNTY OF FRESNO
CENTRAL DIVISION
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People of the State of California

Case No.

)

Plaintiff

-3M to- ^p

qgT- isos~?feo

MISDEMEANOR

vs.

ADVISEMENT, WAIVER OF
RIGHTS, AND PLEA FORM

)
)

Defendant
)
derstand the n a t u r e of the^eharges^gainst me and I hereby request to withdraw my plea(s) of not guilty
JAo the following violations of law (List counts, Code sections, Ejiors,
now plead GUELTY/N
H I C L E CODE Section 23152 f- V)\
-o ^
CX s-C, v ^ <. <* ^
any conditions of the p

IT TO A LAWYER: I understand I have the right to be represented by a lawyer at all stages of the
eedings, and if I am unable to afford a lawyer, the court wil] appoint one for me.
GIVE UP MY RIGHT to have a lawyer represent me
-..
have had enough time to discuss my case and aU possible defenses with my lawyer
STITUTIONAL RIGHTS: I understand I am presumed innocent.
3tate is required to prove me guilty beyond a reasonable doubt. I
rstand that I have the following constitutional rights as to all matters
*ed against me:
Tie right to a speedy, public JURY or COURT TRIAL

I understand
this right

I g iv e up
this .right

lie right to be CONFRONTED with the WITNESSES against me, that is, to see,
iear and question all witnesses against m e .
Tie right to NOT INCRIMINATE MYSELF, that is, not to be compelled to testify
.gainst myself, though I may testify if I choose to do so
lie right to PRESENT EVIDENCE and to have the Court issue subpoenas to
>ring into Court all witnesses and evidence favorable to me, at no cost to me....

M M
m W\

^SEQUENCES OF PLEA OF GUILTY OR NO CONTEST: I u n d e r s t a n d :

f I am presently on parole or probation, my change of plea could be a reason for finding m e in
iolation of my parole or probation

m

FI am not a citizen my change of plea could result in my deportation, exclusion from admission to
he United States, and/or a denial of naturalization Deportation is Mandatory for some offenses,
have fixDy discussed this m a t t e r with my attorney and understand the serious i m m i g r a t i o n
onsequences of my plea
he maximum sentence I can receive as a result of my plea includes:
SEE ATTACHED ADVISEMENT OF CONSEQUENCES

<K

)ther possible consequences of this plea will include a restitution fine of $100 to $1000, and may
iclude (e.g. registration):

]VVli/

LoH^fW^Q^

W%

he facts on which I base my plea are: "^6n the date and at the place alleged in the complaint, I
rove a motor vehicle: (a)when I was under the infThirri"p "f rlr^rH nr ^rru^ or both; (or)
3) when rrry hJoofl
7 aJcohoHevel tvas .08% or moiTfe; (or) 'I stipulate to a factual'

y-

/

•fl/jJi 1*&1A

J p^yprcp

Qir3,

-Qs yrf^f
Xf^lY

V(

JA/Jd*

FSC23152 R 1 1 - 9 & -

m

I am entering my plea freely and voluntarily, without threat or fear to me or anyone closely related
to me
#

7. The matter of probation and sentence is to be determined solely by the court.
8. I understand that I have the right to wait a minimum of six hours, and up to five days, prior to
being sentenced. I give up this right and agree to be sentenced at this time
I declare under PENALTY OF PERJURY, under the laws of the State of California, that I have read,
understood, and initialed each item above, and everything on the form is true and correct.

DATE:

SIGNED:
J

- - -/•
y
'
Deifecfant
I hereby waive my right to be present and I authorize my lawyer to enter the plea on my behalf. I agree
to be sentenced at the time the plea is entered. I authorize my lawyer to accept on my behalf the court's
orders and conditions, if any, imposed on"me....7....T...7T;..T."...".T..."Z..."
I..7....;....7.~..~...7.
I understand that I have the right to enter my plea before, and be sentenced by a judge. I give up this
right and agree to be sentenced by a temporary judge
;
DATE:

p^A.1^1

STOrrenr/O
LAWYER'S

O ^ T

/ * % ? "

STATEMENT

I am the lawyer of record for the defendant. I have gone over this form with my client. I have explained each
of the defendant's rights to the defendant and answered all of the defendant's questions with regard to this
plea. I have discussed the facts of the defendant's case with the defendant, and explained the consequences
of this plea, the elements of the offense(s), and the possible defenses. I concur in this plea a n d the
defendant's decision to waive his/her constitutional rights
DATE:

.Ct/an/
r

fig?

SIGNED:
<-•—

Lawyer for Defendant

INTERPRETER'S STATEMENT (IF APPLICABLE)
I,
, having been duly sworn, truly translated this form to t h e
defendant in the
language. The defendant indicated that (s)he understood the
contents of the form, and (s)he then initialed the form.
DATE-

SIGNED:
Court Interpreter

COURTS FINDINGS AND ORDER
The Court, having reviewed this form and having questioned the defendant concerning the defendant's constitutional rights, accepts the defendant's plea(s) and the factual basis for the plea(s), and finds t h a t the defendant has expressly, knowingly, understandingly and intelligently waived his or her constitutional rights. The
Court finds that the defendant's plea(s) are freely and voluntarily made with an understanding of the nature
and consequences thereof. The defendant is convicted on the basis of his or her plea(s).
The Court orders this form filed and incorporated in the docket.

DATE:

l/^lW

/-"~^\

U

£ lM

Judge

K r jCt

DUI Advisement of Rights, Waiver, and Plea Form
Vehicle Code §23152 and 231D3 / 23103.5

CONSEQUENCES OF PLEA OF GUILTY OR NO CONTEST
ntences for Driving Under the influence of Alcohol and / or Drugs (Section 23152) / Reckless Driving (Section 23103)
Offense

A Offense
17 years

I

Minimum and Maximum Sentences
When Probation is Granted
(3 to 5 Years Probation Term)

Minimum and Maximum Sentences
Without Probation

Under option (A), the Court may also suspend my
license for 6 months. Under erther option, my license
shall be suspended for 6 months if the offense
occurred in a vehicle which requires a class A or B
license.

ond Offense
17 years

d Offense
17 years

rth or Subsequent
nse
7 years

kiess Driving
ed from driving
the mfiuence

96 hours to 6 months in jail, $390 to
$1,000 fine, and a 6-month license
suspension.

Two options both requiring attendance at an alcohol/'
drug program, S390 to $1,000 fine, plus erther. (A) 48
hours to 6 months in jail, or (B) 90-day license
restriction allowing driving for work and alcohol/drug^
program.

1

i

Two options, both carrying a fine of S390 to $1,000,
plus either (A) 10 days to 1 year in jail and an 18month license suspension; or (B) 48 continuous hours
to 1 year in jail, an 18-month or 30 month alcohol'drug
program, and license restriction allowing driving only
for work and alcohol/drug program for the duration of
the program However, my license shall be suspended
for 1B months If the offense occurred in a vehicle
which requires a class A or B license.

90 days to 1 year in jail. $390 to $1,000
ancfan 18-month license suspension.

120 days to 1 year in jail, S390 to $1,000 fine, a 3year license revocation, and an 18-month alcohol/
drug program if I have not completed one before.

120 days to 1 year in jail, $390 to $1,000
fine, and a 3-year license revocation.
I

1B0 aays to 1 year in jail S390 to $1,000 fine, a 4 year
license revocation, and an 18-month alcohol/drug
program if I have not cornpleied one before

16 months, or 2 or 3 years in state
prison, or 180 days to 1 year in county
jail, $390 to $1,000 fine, and a 4 year
license revocation.

Minimum and Maximum Sentences

Other

If probation is not granted 5 days to 90 days m jail, or
$145 to $1 000 fine, or both If probation is granted a
maximum of 90 days in jail, or $1,000 fine, or both

If alcohol or drugs are involved, this
conviction will act as a separate
conviction for driving under the
influence

I

I

The foregoing instrument is a correct
copy of the o'iginai on file in this

lAMARA L BEARD SuDtjrc COJ- Zm
S:aie of C a t o , / C o n \ y ^ r , e
By
LV
_. Depjt

<z«1

ADDITIONAL PENALTIES FOR VIOLATION OF V.C. 23152A OR B
I understand that in addition to the fine imposed, the law requires the Court to add assessments which will significantly increase the amount I must pay.
I shall also be ordered to make restitution to any victim, to pay a restitution fine of $100 to $1,000 unless the Court finds compelling and extraordinary
reasons not to impose the fine; and to pay the expenses incurred by a public agency which responded to any incident caused by my vehicle at the time
of my arrest
1 understand that the Departmentof Motor Vehicles (DMV) may consider any of my other convictions for driving under the influence or reckless driving
which are not charged in this proceeding and impose a more severe license restriction, suspension, or revocation as a result of my uncharged conviction(s).
I understand that the DMV may restrict, suspend, or revoke my license under a procedure which is separate from this criminal action. I understand that
the DMV's action, if any, will be in addition to the Court's sentence and that I must obey it.
I understand that the DMV will not issue a restricted license or restore my driving privilege following a restriction, suspension, or revocation unless I have
proof of insurance and maintain ft for three years. The DMV will suspend my license: (I) until proof of insurance is provided to the DMV, and (2) upon
my failure to maintain this proof during the three-year period.
If applicabie-I understand that if my blood-alcohol content was .20 percent or above, or if I refused to submit to .a chemical test, the Court shall consider
that in determining whether to enhance the penalties imposed on me, to grant probation, or to impose additional terms and conditions of probation. DMV
will suspend my license for an additional 6 months if my offense involved a controlled substance (drug)..
If applicable -1 understand that if I am the registered owner of the vehicle used in the offense:
A.

The Court shall impound my vehicle at my expense for up to 90 days, unless it determines that it is in the interests of justice not to do so;
and

B;

The Court may declare my vehicle to be nuisance and order it sold following a hearing if I have two or more other convictions of driving under the
influence, or vehicular manslaughter (Penal Code §191.5 or 192(c)(3)), or any combination thereof, in the past seven years.

If applicable -I understand that if it is alleged that I recklessly drove 30 or more miles above the speed limit on a freeway, or 20 miles above the limit on
any other street or highway, the Court shall impose an additional consecutive term of 60 days in the county jail. If this is my first offense, the Court
shall also order me to complete an alcohol/drug program, even if probation is not imposed.
If applicable -1 understand that if I was under the age of 21 at the time of my arrest, my driver's license shall also be suspended for one year and 1 must
surrender my license to the Court. If I do not have a valid license at the time of my conviction, the Court shall order the DMV to delay issuing a license
to me for one year after I become eligible to drive.
Ilf applicable - I understand that if I am convicted of a second or subsequent violation of section 23152:
The Court shall prohibit me from operating any vehicle that I own or operate unless it is equipped with a certified ignition interlock device for one to
three years. Installation of this device, which prevents the vehicle from starting if I have alcohol in my body, does not authorize me to drive without a
valid license. I must show proof that I installed the device within 30 days of my conviction or my release from jail or prison, or the DMV shall revoke
my license for an additional year. Also, the court shall suspend my license and issue an arrest warrant if I fail to comply with any notice to: (1) install
the device, (2) report on the operation of the device, or (3) maintain or calibrate the device on three or more occasions.
I must successfully complete a licensed alcohol/drug program if ordered to do so in order to be eligible for a driver's license following my license restriction,
suspension or revocation and provide sausfactory proof of completion to DMV or my license will be suspended.
If applicable -1 understand that if I am convicted of a third or subsequent violation of section 25152:
A.

I must surrender my license to the Court. I will also be designated as a habitual traffic offender for three years after my conviction, and I will recei ve
an enhanced sentence if I drive in violation of my license revocation.

B.

If probation is granted, I may request to participate in a 30-month treatment program. This program includes a total of between 120 to 300 hours
of community service. If the Court grants my request, I will be sentenced to the county jail for at least 30 days but not more than one year as a
condition of probation instead of the jail term specified in the above chat.

I have read and understand the chart above which lists the minimum and maximum sentences for the offense(s) of which I am charged.
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SUPER]OR COURT OF CALIFORNIA • COUNTY OF FRESNO
1300 Van Ness Avenue
Fresno, California 93724-0002

\7TIFF: PEOPLE OF THE STATE OF CALIFORNIA

NDANT:

y&ttti&rWl JxittPoLrUN g-JYSO_
MISDEMEANOR
ADVISEMENT, WAIVER OF RIGHTS, AND PLEA FORM
"'(Vehicle Code section 23152)

CASE NUMBER:

IDO^Oi^H^-^

terstand ihe nature of ihe charges againsi me and J request to withdraw my plea(s) of not guilty and now plead [_) GUILTY
50 CONTEST to the following ^violation(s) of law (list counts, code sections, priors, and any conditions of the plea):
ICLE CODE Section 23152 \j£^

f&D^?\&&yV0Mf$

-\-

3^JV^^l/P^

-t . >Q^

l
IT TO AN ATTORNEY:
.
- ^
" s J 7 r , L " :<*- '
erstand ] have the right to be represented by an attorney at all stages of the proceedings, and if 1 am unable to afford an
ey, the court will appoint one for me.
- ~

have had enough time to discuss my case and all possible defenses with my attorney
GIVE UP MY RIGHT to have an attorney represent me
5TITUTIONAL RIGHTS:
•rstand I am presumed innocent and the State is required to prove me guilty beyond a
lable doubt. 1 also understand that 1 have the following constitutional rights as to all
*s charged against me:

1 understand
this right

he right to a speedy, public JURY or COURT TRIAL

w.\

he right to be CONFRONTED by WITNESSES against me; that is, to see. hear and
jestion all witnesses against me

m

] give up
this right

p?

be right to NOT INCRIMINATE MYSELF; that is, not to be compelled to testify against
yself; though 1 may testify if I choose to do so
it right to PRESENT EVIDENCE at no cost to me and to have the court issue subpoenas
brins into court all witnesses and evidence favorable to me
.EQUENCES OF PLEA OF GUILTY OR NO CONTEST: 1 understand:
I am presently on parole or probation, my change of plea could be a reason for finding me m violation of my parole
probation
1 am not a citizen, my change of plea can result in my deportation, exclusion from admission to the United States,
d/or a denial of naturalization. Deportation may be mandatory for this offense. ] have fully discussed this matter
ih my attorney and understand the serious immigration consequences of my plea
ie maximum sentence 1 can receive as a result of my plea is:
MISDEMEANOR

m\
n
YA\

w\-

4.

Other possible consequences of this plea will include a restitution fine of $100 to S1000, and may include (e.g.
registration):

5.

The facts on which I base my plea are:

6.

I am entering my plea freely and voluntarily, without fear or threat to me or anyone closely related to me

7,

The matter of probation and sentence is to be determined solely by the Coun

8.

] understand that ] have the right to wait a minimum of six hours, and up to five days, to be sentenced. 1 give up this \\/ /
right and agree to be sentenced at this time
|/V

V'&jVis^

\f

JA/f~'£~T

M:

Hi
&i

E3

] declare under PENALTY-JOFPERJURY, under the laws of the State of California, that 1 have read, understood, and initialed eac
item above, and everything on this form is true and correct.
Date:

6/zQ/O^

Signed:

/

^

/ ^ ,
^^iDefendanr)

WAIVER OF PRESENCE/JUDGE
] hereby waive my right to be present and ] authorize my attorney to enter the plea on my behalf. I agree to be sentenced
at the time the plea is entered. 1 authorize my attorney to accept the court's orders and conditions on my behalf, if any,
imposed on me.
I understand that 1 have the right to enter my plea before and be sentenced by a judge. I give up these rights and agree to
enter my plea and be sentenced by a temporary judge.
Date:

Signed:
(Defendant)
ATTORNEYS STATEMENT

1 am the attorney of record for the defendant and have reviewed this form with my client. 1 have explained to the defendant each o
his/her rights and answered all of the defendant's questions with regard to this plea 1 have discussed the facts of the case with th
defendant, and explained the consequences of this plea, the elements of the offense(s)(\nd the/possible defense(s). 1 concur with thi
plea and the defendant's decision to waive his/her constitutional rights.
1 \ \ / \ / \
(r
Date:

fe

\1A

*
I,

fOM

1

Signed:

\ j

\

\[ \

w

(AtwrneyTor t>^fendam)
INTERPRETERS STATEMENT (IF APPLICABLE)
\J
, have been duly sworn and have truly translated this form to the defendant in th
language. The defendant indicated that (s)he understood the contents of the form, and (s)he has initials

the form.
Date:

Signed:

^ ^
(Coun Interpreter)

COURTS FINDINGS AND ORDER
The Court, having reviewed this form and having questioned the defendant concerning the defendant's constitutional rights, accept
the defendant's plea(s) and the factual basis for the plea(s), and finds that the defendant has expressly, knowingly, understanding^
and intelligently waived his/her constitutional rights. The Coun finds that the defendant's plea(s) is freely and voluntarily mad
with an understanding of the nature and consequences of the plea(s). The defendant is conyjeu^d on the basis of his/her plea(s).
The Court orders this form filed and entered in this case.
Date:

Signed:
^S

(Judge 6j/Superior Coun)

DU1 Advisement of Rights, Waiver, and Plea Form
Vehicle Code §23152 and 23103 / 23103.5
MISDEMEANOR

/Lit

CONSEQUENCES OF PLEA OF GUILTY OR NO CONTEST

Alices for Driving Under the Influence of Alcohol and/or Drugs (Section 23352) / Reckless Driving (Section 233 03)
Offense

Offense
n 7 years

Minimum and Maximum Sentences When
Probation is Granted (3 to 5 years probation term)

Minimum and Maximum Sentences
without probation

Two options both requiring attendance at an
alcohol/drug program, S390 to $3,000 fine, plus
assessment and either: (A) 48 hours to 6 months in
jail; or (B)" 90-day hcense restriction allowing driving
for work and alcohol/drug program.

96 hours to 6 months in jail, S390 to
SI,000 fine, and a 6-month license
suspension.

Under option (A), the court may also suspend my
license for 6 months. Under either option, my license
shall be suspended for 6 months if the offense
occurred in a vehicle which requires a class A or B
license.
rid Offense
n 7 vears

Two options, both carrying a fine of $390 lo $3,000, 90 days to 3 year in jail. $390 to $3,000
plus assessment and either (A) 30 days to 3 year in and an 3 8-month license suspension.
jail and an 18-month license suspension; or (B) 48
coniinuos hours to 3 year in-jail, an 38-month or 30
month alcohol'drug program, and license restriction
allowing driving-"" only* for work and alcohol/drug
program for the duration of the program. However,
my license shall be suspended for 3 8 months if the
offense occurred in a vehicle which requires a class A
or B license.

c3 Offense
n 7 years

320 days to 1 year in jail, $390 to $3,000 fine, plus
assessment and a 3 year license revocation, and an 38
month alcohol/drug program if I have not completed
one before.

120 days to 1 year in jail, $390 to
$3,000 fine, and a 3 year license
revocation.

th or Subsequent OHense
n 7 years

180 days to 3 year m jail, $390 lo $1,000 fine, plus
assessment and a 4 year license revocation, and an 3 8
month alcohol/drug program if 1 have not completed
one before.

3 6 months, or 2 or 3 years in state
prison, or 180 days IO 3 year m county
jail, $390 to $3,000 fine, and a 4 year
license revocation.

Minimum and Maximum Sentences

Other

If probation is not granted: 5 days to 90 days in jail,
or $145 io $1,000 fine plus assessment or both. If
probation is granted: a maximum of 90 days in jail, or
$1,000 fine plus assessment, or both.

If alcohol or drugs are involved, this
conviction will act as a separate
conviction for driving under the
influence.

less Driving
ced from driving under the
mce

The foregoing instrument is a correct
copy of the original on file in this
office.
i

tr

>

-

ATTEST. 3f£p 0 5 LOO?
TAW.pt i 5EARD SjGEr or Cod-i Cterk

SUPERIOR COURT OF CALIFORNIA, COUNTY OF FRESNO''CENTRAL DIVISION

00 0C7-5 Fr;2: in

THE PEOPLE OF THE STATE OF
CALIFORNIA,

COMPLAINT-CRIMINAL

Plaintiff

MISDEMEANOR COMPLAINT-

vs.

COURT CASE N

^0906415-5

)A FJLE.NO. 2000M24033

Kenneth Napolean Rajo
Defendant(s) |
Agency: Fresno Police Department
Defendant
Kenneth Napolean Rajo

Birth Date
09/01/1977

Agency Report Number: 00-61417
Booking No.

CI I No.

Personally appeared before me, who first being duly sworn, complains and alleges:
COUNT1On or about July 24, 2000, in the above named judicial district, the crime of MISDEMEANOR
DRIVING UNDER THE INFLUENCE OF ALCOHOL OR DRUGS, in violation of VEHICLE CODE
SECTION 23152(A), a misdemeanor, was committed by Kenneth Napolean Rajo, who did unlawfully,
while under the influence of an alcoholic beverage and a drug and under their combined influence,
drive a vehicle.
*****

COUNT 2
On or about July 24, 2000, in the above named judicial district, the crime of MISDEMEANOR
DRIVING WITH A .20% OR HIGHER BLOOD ALCOHOL LEVEL, in violation of VEHICLE CODE
SECTION 23152(B), a misdemeanor, was committed by Kenneth Napolean Rajo, who did unlawfully,
while having a .08 percent and more, by weight, of alcohol in his/her blood, drive a vehicle.
it is further alleged as to count(s) 2 that the defendant(s) had a blood alcohol content of .20
percent and higher within the meaning of Vehicle Code Section 23206.1.
It is further alleged that within seven years of the commission of the above offense, said
defendant(s) committed the following prior conviction within the meaning of Vehicle Code section
23540:
Off Date
01/01/1999

ConvDate
09/22/1999

VC Section
VC23152B

Court
Docket #
Municipal Ct.900576

COUNT 3
On or about July 24, 2000, in the above named judicial district, the crime of DRIVING WHEN
PRIVILEGE SUSPENDED OR REVOKED, in violation of VEHICLE CODE SECTION 14601.1(A), a
misdemeanor, was committed by Kenneth Napolean Rajo, who did unlawfully drive a motor vehicle
r~\n Q 1/1 nn

Domes 1

•on a highway at a time when his/her driving privilege was suspended and revoked for a reason
ler than one listed in Section 1*601 and 14601.2 of the Vehicle Code and when he/she had
owledge of such suspension and revocation.

I of which is contrary to the form, force, and effect of the Statute in such case made and provided,
id against the peace and dignity of the people of the State of California.
*

*

*

*

*

jrsuant to Penal Code Sections 1054.5.(b), the People are hereby informally requesting that
rfense counsel provide discovery to the People as required by Penal Code Section 1054.3.
jbscribed and sworn to before me on

ATE:

/O-A-TTJ/Xfi

rf

£/*.

[test:

COMPLAINANT
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EPUTY'CUfeRK
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:jg 9.14.00
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The foregoing instrument is a correct
copy of the ongmal on file in this
office
ATTEST

SEP Q 5 2007

TAMARA L BEARD Superior Court Clerk,
State of Caiiicwei County of Fresno
By
LAj
Depur>

-WJI

